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Whiplash Reform



BREXIT Impact on domestic policy

Machinery of Government 
almost at a standstill

Civil servants diverted from “BAU” to move 
into DexEu/prepare for no deal Brexit

Therefore: 

where possible, we 
should seek reform 
that requires 
secondary 
legislation only

Brexit dominates 
political landscape



The Civil Liability Act

Received Royal Assent on 20 December 2018

Provides framework for the whiplash reforms

Secondary provisions:
Regulations & Tariffs

SCT increase 

New CPR rules & Pre-Action Protocol

Direct Portal access: “LiP Portal”

Definition of whiplash Scope:

• Person suffers “whiplash” injury 
due to “driver negligence”

• Where person is either using a 
motor vehicle other than a motor 
cycle or is being carried in or on a 
motor vehicle other than a motor 
cycle. Includes boarding/alighting

• Applies only to accidents 
occurring in England/Wales



Whiplash Reforms – Timings

Trigger date:

Date of Accident: suggested in draft 
Regulations & confirmed by MOJ

Should mean no pre-implementation spike

BUT means twin-track claims handling:

In scope –v- Out of Scope claims

Implementation date:

Government aim is:

Testing from November 2019

Onboarding from January 2020

Target launch date of 6th April 2020



Whiplash definition

Definition in the Act:

1 “Whiplash injury” etc

(1) In this Part “whiplash injury” means an injury of soft tissue in the neck, back or shoulder that is of a description falling within 
subsection (2), but not including an injury excepted by subsection (3).

(2)   An injury falls within this subsection if it is—
(a)a sprain, strain, tear, rupture or lesser damage of a muscle, tendon or ligament in the neck, back or shoulder, or
(b)an injury of soft tissue associated with a muscle, tendon or ligament in the neck, back or shoulder.

(3)   An injury is excepted by this subsection if—
(a)it is an injury of soft tissue which is a part of or connected to another injury, and
(b)the other injury is not an injury of soft tissue in the neck, back or shoulder of a description falling within subsection (2).

https://publications.parliament.uk/pa/bills/lbill/2017-2019/0110/lbill_2017-20190110_en_2.htm#pt1-pb1-l1g1-l1p1-l2p2
https://publications.parliament.uk/pa/bills/lbill/2017-2019/0110/lbill_2017-20190110_en_2.htm#pt1-pb1-l1g1-l1p1-l2p3


The End Of Pre-Med Offers? 

The Act only bans pre-med 
offers for whiplash injuries….



MOJ Programme – Next Steps

Six key work streams:

Technology – portal development

Rules – CPRC to develop new Civil 
Procedure Rules / PAP

ADR – develop ADR capability / resource

Medco – deal with expansion of & LiP
access to Medco

Operations – how the MIB will support 
the portal / “service”

Communication – industry and 
consumers

Key industry stakeholder group:

ABI / Insurers / FOIL / APIL / Mass / 
Law Soc / Consumers / Medco 

Initial sprint planning workshops: 
July/Aug 2018, Dec 2018 & March 2019

Future workshops: September & 
October 2019

Wider engagement forums: 10th

September (London) & 11th September 
(Manchester)



Suppliers Appointed



“Litigant In Person” Portal

New Portal to run alongside but separate from the current Portal

Will deal with all RTA claims that are “in scope” & fall within the SCT

PI valued <£5k and total claim value <£10k

Not including “vulnerable road users”, children / protected parties / claims against foreign 
registered vehicles

Not including credit based vehicle related damages

Claims falling outside the new portal, will proceed as present

There will therefore be two portals running in parallel

Recognition that many claimants may be represented

Separate paths within the process for LiPs versus represented parties



Portal Sprint Planning



Integration Planning



Risk Factors



Parliamentary Turmoil

31st OCT



Political situation – Will it happen at all?

The last 3 years have been 
politically turbulent

In that period, we’ve had:
• One Referendum
• Two General Elections
• Three Prime Ministers 
• Five Secretaries of State for 

Justice/Lord Chancellors
• Suspension of Parliament
• Vote of No Confidence/Election

3 years 



Triple Track Case Handling

Triage and filtering depending on:

Origin of Vehicle

Location of Accident

Date of Accident 

Role of Claimant 

Status of Claimant



Triple Track Case Handling

Triage

Current 
Portal

New CLA 
Portal

Outside 
Portals

Pre- 6th April 
accidents

Children & 
Protected 

Parties

Pedestrians, 
Motor Cyclists, 

Cyclists

Post- 6th April 
accidents where  

PI is less than 
£5k and overall 
claim value is 
under £10k

Post 6th April 
claims 

exceeding SCT

Claims 
Involving 
Foreign 
Vehicles

Credit 
Related 

Damages



Fraud & The New Portal

Integration with relevant 
data sets

Government Gateway 
data to validate ID 

CUE PI 

Tackling abusive or 
fraudulent behaviour 

Gaming of tariffs 

Abuse of Tariff+

Robust & transparent 
MI and governance 
framework

Controls to prevent “ghosting” 

Claims presented as 
LiP but representative 
really pulling strings

Use of technology to 
identify the true user & 
control usage

2-factor authentication, 
Device ID etc

Intention is to “design out” as many fraud risks as possible



Tariff –v- Tariff+

Whilst the Tariff will be set by the Lord Chancellor, this was the draft*

* Legal Futures – A Guide to the Civil Liability Bill – June 2018



Tariff –v- Tariff+

BUT items falling outside the tariff will be assessed versus JC Guidelines



Tariff –v- Tariff+
Injury Duration 

(Months)
Tariff Minor Injuries

(lasting 3 month)
Total Damages Current Average

Whiplash
Saving To Insurer

0 – 3 £235.00 £1950.00 £2185.00 £1800.00 -£385.00

3 – 6 £470.00 £1950.00 £2420.00 £2250.00 -£170.00

6 – 9 £805.00 £1950.00 £2755.00 £2700.00 -£55.00

9 – 12 £1250.00 £1950.00 £3200.00 £3250.00 £50.00

12 – 15 £1910.00 £1950.00 £3860.00 £3650.00 -£210.00

15 – 18 £2790.00 £1950.00 £4740.00 £4150.00 -£590.00

18 – 24 £3910.00 £1950.00 £5860.00 £4750.00 -£1110.00



Future Fraud Litigation

If fraud alleged it will drop 
out of portal - litigation 
only option available to 
Claimant



CMC Regulation & Reform

The Financial Guidance 
and Claims Act

Royal Assent: 10 May 2018

What now?
New rules and fees published in December 2018

“Temporary permission” from 1 April 2019

If not held by CMC then acting unlawfully & without licence

Application for full licence by 30 June 2019 for PI focused CMCs

6 – 12 month period to process – temporary permission until then

Temporary licence expires 30 days of closure of time for seeking full licence

What about CMC fee caps on PI claims?

Informal stakeholder discussion and consultation “in due course” 
(Garry Hunter, FCA, 13 Feb 2019)

Will CMCs move into the PI space?

SRA already received 10 ABS applications

ICO investigating 27 law firms re: cold calling
(no question of whether or not claimant 
has actually suffered an injury…)



Shifting profile and risk

Shift to enabler-led sharp practice / fraud

Ensemble cast of enablers required

‘Independent engineer’ genesis of claim

Focus on the bent metal – credit hire / repair

‘Underwriting’ PI claim

Layering through rehab - Physio / CBT

Reforms don’t tackle 
these risks

Insurer response critical

Effective benchmarking / 
data analysis

KYO strategies



Fraud Handling ROI & Commerciality

Commerciality will come into focus

Balance between:
Effective fraud prevention

Controlling indemnity spend

Challenge on fraud teams:
Proactively identify suspect fraud

Front loaded triage, Intel & investigation

Early, robust decision making

High fraud conversion rate

Precision bombing –v- Carpet Bombing



Technology vs Reform – Impact?

Online Court, two portals – Dispute 
resolution is only going one way

Robotics

Artificial Intelligence – medical 
reports and assessing damages

Big data and predictive analytics

“Change is inevitable. 
Change is constant” 
Benjamin Disraeli



Any Questions?



Contact

Don Clarke
Director of Strategy at Keoghs
T: 01204 677215
E: dclarke@keoghs.co.uk
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